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DRAFT 
 

PLANNING ACT WORKING GROUP ON MINOR VARIANCES  

 

RESIDENTS ASSOCIATIONS REPORT AND RECOMMENDATIONS FOR 

IMPROVEMENT
1
 

 

 

Background   

 

This report provides input to the Ministry of Municipal Affairs and Housing’s (MMAH) Planning 

Act Working Group from a resident association perspective, which mainly involves working with 

minor variance applications involving residential land uses.   However we note that residential 

lands are by far the predominant land use affected by “minor variances” at the Committee of 

Adjustment.   

   

Introduction 
 

At the present time, the municipal framework for local land use planning decisions in Ontario is 

laid out in the Official Plan (OP) and Zoning By-laws (ZB), and the municipally appointed 

Committee of Adjustment (CofA) hears applications for minor variances from the Zoning By-laws.  

Appeals of CofA decisions may be made to the Ontario Municipal Board (OMB). The City of 

Toronto has the power (through the City of Toronto Act) to establish its own Local Appeal Body 

(LAB), which the City has not yet implemented. 

 

Section 45(1) of the Planning Act 
2
 establishes “four tests” for determination as to whether a  

variance is deemed to be ”minor”.   In the 2005 de Gasparis decision
3
 the Divisional Court clarified 

the four test minor variance process.  While most minor variance applications involve more than 

one variance, each variance needs to satisfy each of the following four tests: 

 The variance must be minor in nature. The Court concluded that the Planning Act must be 

interpreted to mean that a variance can be more than minor for two reasons, namely that it 

is too large to be considered minor, or that it is too important to be considered minor. 

 The variance is desirable for the appropriate development or use of the land.  

 The variance maintains the general intent and purpose of the Zoning By-law. 

 The variance maintains the general intent and purpose of the Official Plan. 

 

                                                 
1
 This submission represents the views of the representatives of the four residents’ associations (Federation of Urban 

Neighbourhoods (Ontario) (FUN), Federation of North Toronto Resident Associations (FoNTRA), Mississauga 

Residents Association Network (MIRANET) and Citizens of Ottawa, who are members of the Planning Act Working 

Group.   It does not represent the official views of these organizations.   

 
2
 Section 45(1) of the Planning Act (paragraphs 11-20)  

3
 Vincent v. DeGasperis, 2005 CanL11 24263 (ON S.C.D.C.) 
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These four tests are the law and the CofA is required to adhere to the law, as interpreted by the 

Divisional Court.  The Divisional Court clearly stated that it is incumbent on the CofA to consider 

each of the four requirements and, in its reasons, to set out whatever may reasonably be necessary 

to demonstrate that it did so.  It should be noted that according to the Planning Act as well as the 

court decision, even when the four tests are met, the CofA retains the discretion as to whether or 

not to approve the variance.  

 

The CofA is required: 

 To examine each variance sought to determine whether or not, with respect to both size and 

importance, which includes impact, it is minor, i.e. minor in size as variance to the ZB 

specifications, not variance to existing conditions. 

 To consider and reach an opinion on the desirability of the variance sought for the 

appropriate development or use of the land, building, or structure – including a 

consideration of the many factors that can affect the broad public interest as it relates to the 

development or use – and not what is desirable by applicants. 

 To examine each variance sought with respect to whether or not it maintains the general 

intent and purpose of the Official Plan and the Zoning By-law.  Several municipalities have 

adopted language intended to protect existing land uses, such as employment lands from 

conversion to large format highway commercial, or residential, and to protect streetscapes 

in mature neighbourhoods, in either their Official Plan (e.g. City of Toronto) or their zoning 

by-law, (e.g. Ottawa with its “Mature Neighbourhoods By-law”.  This is discussed in more 

detail in the next section.   

 

The CofA process frequently approves variances that far exceed those as of right by the ZB.  It is 

our contention that the CofA process as currently implemented by some municipalities does not 

adhere to the law, that the four tests are not upheld, and that the process is regularly abused by 

minor variance applicants. For example, developers frequently indicate that they need the extra 

density or FSI to justify buying an older home, tearing it down and replacing it, which is not a valid 

planning reason. In particular, economic reasons (“I need the extra floor space to make this project 
viable”,” I have a growing family”) and precedence (“there is a similar variance just down the 
road”) should not be considered valid reasons. 

 

There is also a common belief that if the application is refused, it will be appealed to the OMB, 

which will then approve it.  This is not necessarily the case, that CofA decisions to reject variances 

are overturned by the OMB - there are cases where variances were refused by the CofA, appealed 

to the OMB which after hearing the evidence made the same decision as the CofA
4
.  However there 

is no question that the imbalance of resources at the OMB, even if the municipality is a party, can 

have an impact.  The City of Toronto’s move to establish its own Local Appeal Body in place of 

the OMB for minor variances is driven by this concern.     

 

Overall, the CofA is an expensive, time consuming process with many applications being 

approved, frequently with variances that under any definition cannot be considered “minor” in 

                                                 
4
 For example, 73 Donegall Drive, PL140158, decision dated June 26, 2014   
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nature. It sometimes appears as if the CofA has a preference (even a “bias”) for approving ZB 
variances, despite the four tests.    

 

In view of the concerns raised in this report the following question arises:  should consideration be 

given to abolishing the Committee of Adjustment, an appointed body, non-accountable to the 

public, and the functions delegated to staff?  However such an issue is beyond the terms of 

reference of this Working Group! 

 

 

Issues and Recommendations 

 

1. The four tests  

  

We support the four tests as being a sound foundation for decision-making.  In our view the main 

issue is not the tests themselves, but the inadequate and inappropriate application of the tests by 

committees of adjustment. However, it has been argued for several years that while they are an 

appropriate foundation, the language of the four tests is not sufficiently clear and additional 

language is required.  This view has been expressed by FoNTRA and CORRA in its 2006 

submission
5
 to the Minister of Municipal Affairs and Housing, and by MIRANET to the City’s 

Planning and Development Committee.  While these language improvements  may be less likely to 

have utility in the routinized hearings of the CofA than in the somewhat more deliberative  work of 

the OMB (and that of the City of Toronto’s future LAB) but on balance we feel that there would be 

benefits in introducing additional clarity of language.  

 

Therefore we recommend that   

 

1. The “four tests”in Section 45(1) of the Planning Act  (as affirmed by the Degasperis 

decision in 2003) should remain as the foundation for legislated  tests for minor 

variance.  

  

2. The Ontario Government should consider amending Section 45(1) with revised 

language for clarity as recommended in the 2006 CORRA/FoNTRA submission to the 

Ontario government
6
  :  

 
The committee of adjustment, upon the application of the owner of any land, building 
or structure affected by any by- law that is passed under section 34 or 38, or a 
predecessor of such sections, or any person authorized in writing by the owner, may, 
despite any other Act, grant a variance from the provisions of the by-law, in respect of 
the land, building 
or structure or the use thereof, provided that the variance application meets each of 
the following tests: 
 
1) it is minor in size, nature, importance and impact; 

                                                 
5
 “Proposed Modifications to Section 45 of the Planning Act Concerning Minor Variances”, 2006, see attached  

6
 Ibid.  
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2) it is desirable for the appropriate development or use of the land, building or 
structure in relation to the broad public and planning interest; 
 
3) upon analysis, the general intent and purpose of the by-law are found to be 
maintained; and 
 
4) the variance conforms with any official plan in effect on the date of 
application. 
 
For greater certainty, where the four tests are met, the committee retains residual 
discretion as to whether or not to approve the variance. 

 

 

 

2. Protecting Neighbourhood “Character” (or “does it fit”?) 

 

The unfortunate result of this poor application of the tests for minor variances by the CofA process 

in residential areas is the gradual erosion of the character of stable neighbourhoods, affecting the 

“rhythm” of the street, often with tall or monster houses on tiny lots, and the intrusion of integrated 

garages where they were not characteristic.  In addition , it appears that  the increased incidence of 

demolition, rather than merely renovation of existing structures (which is not addressed in the 

Planning Act at all), are also partly responsible for much of the erosion, which has  accelerated in 

recent years.  

 

The Provincial Policy Statement (PPS), which provides overall provincial direction for land use 

planning, is often interpreted as being “pro-intensification”.  However, a recent OMB decision 

states: 

“It is fashionable to presume that intensification takes priority over all other planning 

principles. As important as intensification may be, it does not operate to the exclusion of 

other stated policies, including the Provincial Policy Statement (PPS) policy ”encouraging a 
sense of place, by promoting well-designed built form and by conserving features that help 

define character”.…. The PPS emphasizes “the need to read the PPS as a whole”.
7
  

 

As such the term “intensification” needs to be reconciled with Official Plan policies which promote 

and encourage protection of neighbourhood character
8
. The same OMB decision states that:  

“It is in the Board’s mandate to make findings about “fit” if the OP so instructs.” 
9
   

 

                                                 
7
 OMB Case number PL140260 By-law No. D02-02-13400070 decision dated Feb 20, 2015. The OMB decision 

provides the following definition of “character”: “At a basic level, the Board concludes that it refers to prominent 
visual patterns in the streetscape”. 
 
8
 Section 34(1) 4 of the Planning Act allows that municipalities may enact by-laws for regulating the type of 

construction, and the heights, bulk, location, size, floor area, spacing, character and use of buildings or structures.  

 
9
 As 7 above  
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Indeed, typically, municipalities such as the Cities of Toronto and Mississauga, do have such 

policies in their OP.  

 

The City of Toronto Official Plan includes the following relevant policies:  

 

4. LAND USE DESIGNATIONS  

Land use designations are among the Official Plan's key implementation tools for achieving the 

growth strategy set out in Chapter Two - to direct major growth to some parts of the City and away 

from others.  ...  

 

4.4 Designations that Reinforce Existing Physical Character  

Four land use designations shown on the Plan's land use maps, Neighbourhoods, Apartment 

Neighbourhoods, Parks and Open Space Areas, and Utility Corridors, will help to protect and 

reinforce the existing character of these areas. ...  

 

4.6 Designations for Growth  

Four land use designations distribute most of the increased jobs and population anticipated by the 

Plan's growth strategy: Mixed Use Areas, Employment Areas, Regeneration Areas and Institutional 

Areas. ...  

 

And with respect to  areas designated as Neighbourhoods the City of Toronto Official Plan expects 

the existing character to be preserved, and includes  the following: 

 

Policy 2.3.1.1 (Healthy Neighbourhoods) on page 2-22 states: 

"Neighbourhoods and Apartment Neighbourhoods are considered to be physically stable 

areas.  Development within Neighbourhoods and Apartment Neighbourhoods will be 

consistent with this objective and will respect and reinforce the existing physical character 

of buildings, streetscapes and open space patterns in these areas."  

 

Policy 4.1.5 (Neighbourhoods) on page 4-4 states:  

"Development in established Neighbourhoods will respect and reinforce the existing 

physical character of the neighbourhood, including in particular:                                                                                               

a) patterns of streets, blocks and lanes, parks and public building sites;  

b) size and configuration of lots;  

c) heights, massing, scale and dwelling type of nearby residential properties;  

d) prevailing building type(s);  

e) setbacks of buildings from the street or streets;  

f) prevailing patterns of rear and side yard setbacks and landscaped open space;  

g) continuation of special landscape or built-form features that contribute to the 

unique physical character of the neighbourhood; and  

h) conversion of heritage buildings, structures and landscapes.”  
 

“No changes will be made through rezoning, minor variance, consent or other public action 
that are out of keeping with the physical character of the neighbourhood”.  
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The City of Mississauga Official Plan, introduced in July 2014, includes reference to  

7.6.1.3 (Distinct Communities, Diverse Character)  

“A distinct identity will be maintained for each Character Area by encouraging common 

design themes and compatibility in scale and character of the built environment”. 

 

9.2.2 (Non-Intensification Areas) 

9.2.2.3 “While new development need not mirror existing development, new development 

in  

Neighbourhoods will:  

a. respect existing lotting patterns;  

b. respect the continuity of front, rear and side yard setbacks;  

c. respect the scale and character of the surrounding area. 

d. minimize overshadowing and overlook on adjacent neighbours;  

e. incorporate stormwater best management practices 

f. preserve mature high quality trees and ensure replacement of the tree canopy; and  

g. be designed to respect the existing scale, massing, character and grades of the 

surrounding area”.  

 

 

The City of Ottawa “Mature Neighbourhoods By-law” has recently come into effect to provide 
controls on intensification in low-rise residential neighbourhoods within the pre-amalgamation City 

of Ottawa boundaries. The approach taken and proven through a recent OMB decision
10

 establishes 

principal elements of street character, and then requires a local (21 houses surrounding and 

including the subject property) analysis of the principal elements to establish a broad baseline for 

building character with regard to the impact of that building on the views from the street. A system 

is developed to identify specific character elements, and require development to proceed in 

accordance with demonstrable existing patterns. 

 

From surveys of all the mature neighbourhoods, four performance groups have been identified in 

increasing levels of severity of street impact. A “dominant pattern” is identified from the four 

“Character Groups” as the pattern with the largest plurality across the 21 properties. A property 
owner planning a renovation is obliged to either conform to the dominant pattern, or may design 

using any of the remaining patterns having lesser street impact. Details of the process and character 

elements are provided in an appendix to this report. 

 

The Ottawa Mature Neighbourhoods By-law provides a ground-breaking demonstration of a new 

and progressive direction for neighbourhoods.  There are other tools available to municipalities to 

protect areas of character such as creating Heritage Conservation Districts under section V of the 

Ontario Heritage Act.  And the Development Permit System, in that it requires a pre-planning 

process to establish the defined area’s status and future goals, may assist also.  Currently, 

municipalities and their residents are not well-informed about these opportunities.  

 

 

                                                 
10

 OMB Case number PL120666 By-law No.2012-147, dated May 26, 2015 
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Therefore we recommend that  

 

3. The MMAH should emphasize to municipalities (having identified areas where 

protection of neighbourhood character is a priority) their obligation to have in place 

strong OP policies for neighbourhoods that speak to the importance of preservation of 

"neighbourhood character"  

 

4. The MMAH should research, evaluate and provides guidance, training and support 

(i.e. guidelines) to municipalities in methodologies for determination of neighbourhood 

character, such as streetscape analysis methodology, and incorporation of the 

methodology in neighbourhood by-laws.   

 

 

3. Municipal support to the CofA 

 

Municipalities are responsible for operating the CofA system (apart from appeals, which are to the 

OMB) and it is unsurprising that there are a number of issues regarding the functioning of the CofA 

and the resources allocated to it.   

 

In the hierarchy of planners’ attention, Neighbourhoods tend to take a back seat to City centres 

(downtowns), commercial avenues, and industrial areas.  Staff reports tend to be written on only a 

small percentage of applications, and the planning resources applied to the CofA tend to be the 

most junior.   

 

And resources are sparse for defending CofA decisions (and the integrity of the ZB) in case of an 

appeal of a CofA decision to the OMB.  For instance, in both Toronto and Mississauaga, City 

Council must approve the City resources (legal and planning staff) to be assigned to a case at the 

OMB and it is not a given that this will be granted; councillors sometimes resist supporting this, 

arguing on economy grounds. If neighbourhood character is to be truly considered in the CofA 

decision, there need to be staff reports on the application that takes this into account.  As noted 

above, the province can help in this by the provision of guidelines and training. 

 

Finally, given the resourcing issues faced by municipalities, as discussed above,  it may be helpful 

to implement a benchmarking program for CofA operations similar to that in place for other 

municipal functions, in order to increase efficiency and effectiveness.  

 

Therefore we recommend that: 

 

5. The MMAH should encourage municipalities:  

 

a. to direct their CofAs to rigorously apply the “four tests” of the Planning Act for all 

minor variances.  

b. to ensure that they are prepared to defend and uphold their OP and ZBs at the 

CofA and the OMB. 
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c. to ensure that sufficient properly qualified staff are assigned to support the CofA 

so that all applications are properly reviewed 

d. to properly advise applicants about the Planning Act requirements with respect to 

minor variances. 

e. to ensure that all appointed CofA members are qualified and properly trained.  

 

6. That MMAH should consider developing and implementing a benchmarking program 

for CofA operations involving municipalities across the province.  

 

 

 

August 7, 2015  
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      William H. Roberts 

         Barrister & Solicitor 

 

 
881A Jane St., Ste. 203A        willadvocate@aol.com 

Toronto, Ontario                                                                                        Bus: (416) 769-3162  

M6N 4C4                                                                                                     Fax: (416) 769-4223  

 
To Whom It May Concern 

 

Kindly find attached a submission that was made on behalf of the Confederation 

of Resident and Ratepayer Associations and the Federation of North Toronto 

Resident Associations, in 2006. 

 

It remains my belief that the changes are necessary to codify the law since 

Vincent. While aspects of Vincent have been modified the thrust of the decision 

has not which is there are four tests and there must be analysis of the four 

tests. 

 

Regrettably today, there are still Board decisions that do not reflect the key 

thrusts of Vincent and the earlier and later decisions. 

 

It remains my belief that the core role of planning under the Planning Act as 

it was in 1946 is to ensure appropriate and sustainable development where 

public policy and not the actual litigation between the parties should be 

paramount. 

 

If you have any further questions, I would be happy to answer them. 

 

       Yours sincerely, 

 

 

       William H. Roberts 

        

 
       William H. Roberts 

       Barrister & Solicitor  
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APPENDIX 1: 

PROPOSED MODIFICATIONS 

TO SECTION 45 OF THE PLANNING ACT 

CONCERNING MINOR VARIANCES 
 

 

The following suggested changes to the wording of section 45 
of the Planning Act codify the recent Vincent decision and the 
earlier 251555 Projects decision (see below). Both decisions 
confirmed that there are four distinct tests, each of which has 
to be satisfied in order to permit (but not require) approval of 
a minor variance application. The proposed changes implement the 
intent of these two Court decisions. 

 
These modifications fall within the same parameters as other 

changes contained in Bill 51, to the effect that a decision of 
municipal council reflected in its zoning by-law and/or official 
plan should not readily be reversed. The modifications would 
restore the earlier Ontario Municipal Board practice, and that of 
the Courts, of respecting legislation rather than attempting to 
effectively rewrite it. 

 
This would substantially reduce the number of variance 

applications (many of them inappropriate) that have to be 
processed each year. In this regard, it should be remembered 
that a proposal that would significantly change provisions 
contained in the existing zoning by-law and/or official plan 
should undergo the more thorough review that typically occurs 
with a re-zoning or official plan amendment. Currently, many 
significant changes to land use permissions evade detailed 
municipal scrutiny by being submitted in the form of minor 
variance applications, resulting in numerous costly and 
contentious appeals. 

 
PRESENT WORDING OF SECTION 45(1) 

 
The committee of adjustment, upon the application of the 
owner of any land, building or structure affected by any by- 
law that is passed under section 34 or 38, or a predecessor 
of such sections, or any person authorized in writing by the 
owner, may, despite any other Act, authorize such minor 
variance from the provisions of the by-law, in respect of 
the land, building or structure or the use thereof, as in 
its opinion is desirable for the appropriate development or 
use of the land, building or structure, if in the opinion of 
the committee the general intent and purpose of the by-law 
and of the official plan, if any, are maintained. 
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PROPOSED WORDING OF SECTION 45(1) 

 
The committee of adjustment, upon the application of the 
owner of any land, building or structure affected by any by- 
law that is passed under section 34 or 38, or a predecessor 
of such sections, or any person authorized in writing by the 
owner, may, despite any other Act, grant a variance from the 
provisions of the by-law, in respect of the land, building 
or structure or the use thereof, provided that the variance 
application meets each of the following tests: 

 
1) it is minor in size, nature, importance and impact; 

 

2) it is desirable for the appropriate development or 
use of the land, building or structure in relation to 
the broad public and planning interest; 

 
3) upon analysis, the general intent and purpose of the 
by-law are found to be maintained; and 

 
4) the variance conforms with any official plan in 
effect on the date of application. 

 
For greater certainty, where the four tests are met, the 
committee retains residual discretion as to whether or not 
to approve the variance. 

 

COMMENTS 

 
The additional wording in “1" refines the sense of “minor” 

relied upon by the Court in Vincent. 
 

The additional wording in “2)” reflects both Board and Court 
decisions that what is “desirable” is to be determined in the 
broad public interest, not in the interest of the property owner. 
See the Vincent decision. 

 
The additional wording in “3)” reflects the comments in 

Vincent that boiler plate reviews are not sufficient; there must 
be specific consideration of the wording and intent of the by- 
law. 

 
The revised wording in “4)” reflects the fact that it no 

longer makes sense, if it ever did, that while a zoning by-law 
amendment must conform to the governing official plan a minor 
variance need not. For example, under the current wording of the 
Act, an official plan amendment is needed to exceed the density 
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permitted by the governing official plan in the case of a re- 
zoning. However, the same change characterized as a “minor 
variance” need not require an official plan amendment. 

 
The final sentence ensures that, even when the four tests 

are met, a variance may be refused on other grounds (eg, 
prematurity, lack of need, res adjudicata, etc) as indicated in 
Vincent. 

 
BACKGROUND - A BRIEF REVIEW OF THE LAW 

 
To assist in understanding the issues around minor variances 

and the four tests, following is a brief review of the main 
Divisional Court cases on the matter. 

 
Three key Divisional Court decisions have interpreted 

section 45 of the Planning Act, which deals with minor variances. 
 
They are: 

 
Re 251555 Projects Ltd. and Morrison (1974) 5 O.R. (2d) 763 

 
Re McNamara Corp. And Colekin Investments Ltd. (1977) 15 O.R. 

(2d) 718 

 
Vincent v. DeGasperis, 2005 CanLII 24263 (ON S.C.D.C) 

(2005/07/08) 
 

Until McNamara, it was accepted that a minor variance 
application has to meet the following four tests in order to 
potentially be approved: the application must be minor; it must 
be desirable for the appropriate development or use of the land, 
building or structure; it must maintain the general intent and 
purpose of the zoning by-law; and it must maintain the general 
intent and purpose of the official plan. 

 
After McNamara, encouraged by various development lawyers, 

the Ontario Municipal Board took McNamara to mean that the real 
test was one of impact. If the applicant could show there was no 

unacceptable impact in an urban context then it was open to the 
Board to find that all the other tests were automatically met. 

 
In 2005, Vincent confirmed there are four independent tests, 

regardless of impact. This decision is currently under attack by 
development lawyers who want to retain impact as the sole test, 
thus allowing the integrity of zoning by-laws to continue be 
undermined, one property at a time. 
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In order to counter attempts to reduce the four tests to 
one, and preserve the integrity of zoning by-laws, the key 
elements of Vincent should be codified via the modifications to 
s. 45(1) proposed above. 

 
What follows is a more detailed analysis of the three cases. 

Vincent is examined at greater length in order to aid in 
understanding the suggested modifications. 

 
In the 2005 Vincent decision, Justices Matlow, Jarvis and 

Molloy reaffirmed the four tests, originally affirmed in the 1974 
251555 Projects decision, and stated that the presence or absence 
of impact is not the definitive test but only one aspect of one 
of the four tests. 

 
To put the case into context, DeGasperis had sought approval 

for a large deck that far exceeded what would be permitted by the 
Zoning By-law. The Ontario Municipal Board approved the request 
with a condition as to how it could be used. The adjacent 
neighbour amongst others appealed the decision to the Divisional 
Court. 

 
The Court found that the Board was in error. It further held 

that there are four tests and a decision must show that the Board 
considered each of the tests. The Board could not simply make 
reference to the four tests in a boilerplate manner. 

 
On the issue of impact, the Court stated that while impact 

is a factor in relation to importance, it is not the definitive 
test since a variance can be patently too large even if there is 
no impact. The Court gave as an example the first development in 
an area remote from other buildings that will have no direct 
impact but nonetheless will affect future developments. 
Consequently, the Board should look at both size and importance 

in determining whether the variance is minor. 
 

The Court discussed the various tests and held that: 
 

a. desirability relates to whether the proposed variance 
is desirable from a planning and public interest 
perspective, not whether the applicant considers it to 
be desirable; 

 
b. whether the variance would maintain the general intent 

and purpose of the zoning by-law requires an analysis 
of the by-law, and that a similar analysis must be done 
in respect of the official plan. 



 

 

The Court then reviewed the Board's decision and found it used 
"template catchwords" and put too much emphasis on impact as well as 
imposing a condition that is not enforceable. 

 
In the preceding 1977 McNamara decision, the Divisional Court 

overturned an Ontario Municipal Board refusal to grant a variance 
which the Board felt was not minor because it did not maintain the 
intent of the by-law. 

 
The Divisional Court found that no external changes were being 

made to the building. The increase in size that mandated a loading 
dock was caused by the conversion of the basement. It was 
not physically possible to alter the building to create a loading 
dock so instead the owner proposed to have a loading 

chute which the court noted was equal to or superior to the method 
stipulated in the by-law. The court noted that the term 
“minor” is not defined in s. 42 (now s. 45) of the Act and thus 
there are no hard and fast criteria. Consequently the OMB should 
look to see if the provisions of the zoning by-law should be 
relaxed. 

 
The previous 1974 251555 Projects decision affirmed the four 

tests and stated that while city planning staff supported the subject 
proposal, the variance application must nonetheless meet all four 
tests. The Court pointed out then that the failure to 
consider all the tests resulted in the decision being a nullity. 

 
In addition to the three key cases discussed above, there is 

another, lesser, case Re Polgrain and Ivanhoe Corp. (1976) 13 
O.R. (2d) 463, where the Divisional Court found that while the 
committee had only made reference to three tests, without 

specifically stating that the variance applied for was minor, 
that indeed the variance (for a temporary use, less objectionable 
than that permitted by the zoning by-law) was indeed minor. 
Accordingly, the Court upheld a decision granting the variance. 

 
Neither McNamara (1977) nor Polgrain (1976) found that 

251555 Projects (1974) was wrongly decided. Rather, numerous 
attempts over the years by development lawyers to creatively 
interpret McNamara have resulted in a gloss on the present 
wording of s 45(1) of the Planning Act that has effectively 
reduced the four tests to one, that of impact. This perverse 
interpretation of McNamara can only be supported by disregarding 
the other three cases. 
 
 
Submitted on behalf of the Federation of North Toronto Resident 
Associations and the Confederation of Resident and Ratepayer 
Associations by William H. Roberts, Barrister & Solicitor 



 

 

 
12 April, 2006 
 
416-769-3162 

willadvo 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

APPENDIX 2: A précis of the City of Ottawa “Mature Neighbourhoods Bylaw” 

 

A survey is taken of 21 houses, being 5 on either side of the subject property on its side of the street, the 

dwelling immediately opposite on the other side of the street, and 5 lots either side of that dwelling. The 

bylaw spends a lot of time clarifying how the analysis is provided if for some reason the simple formula 

can't be achieved. Similarly, a lot of time is spent on clarifying the conditions and requirements for 

corner lots. The proponent of the project completes the streetscape analysis and submits it to the City, 

who issues a letter confirming the 3 patterns that need to be net or exceeded in terms of the street impact 

of the defined elements. 

 

Additional supporting requirements are also identified. Maximum widths of driveways are defined for 

varieties of situations. "Existing average grade" is also required to be defined before any work starts, and 

that reference is used to measure the final height of the building. 

 

The elements selected to define "neighbourhood character" are:  

 the depth of the front yard from the street (front yard setback);  

 the extent of landscaping in the front yard of the dwelling (Front Yard Patterns);  

o across the full frontage of the lot (Character Group A); 

o across the front of the dwelling (Character Group B); 

o across only a portion of the dwelling (Character Group C), and; 

o small or no landscaped front yard (Character Group D). 

 parking access and location, (access to parking features in the landscaping discussion); 

o no driveways along long lines abutting a street (Character Group A); 

o driveways are less than or equal to one third of the lot width (Character Group B); 

o driveways are greater than one third, but no more than one half of the lot width (Character 

o Group C); 

o driveways are greater than half the width of the lot (Character Group D). 

 the location of the principal entrance to the dwelling (entranceway patterns): 

o the principal entranceway is located along the front wall of the building (could be a strong 

o porch feature leading to a front door - Character Group A); principal entranceway is not 

located along the front wall of the dwelling (Character Group B). 

 

Additional elements of character, which apply to the block, not just views from the street are currently 

being implemented in a second infill bylaw that will become city-wide in Ottawa. That bylaw has been 

passed by Council, but is currently under appeal. The additional elements are: 

 building height; 

 rear yard setback: 

o allowable projections into the rear yard setback;  

 side yard setback: 

o allowable projections into side yard setbacks. 

 

Ottawa Community Associations have argued that additional elements are necessary. The argument 

could be augmented to include additional items. Specifically, a means of controlling the height of the 

ground floor of a dwelling above “existing average grade” has been requested. Other items such as 
patterns of tree canopy, or landscaping could also be added.  


